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  Advocating the Rights of South Dakotans with Disabilities 

 

THE PROTECTION AND ADVOCACY SYSTEM FOR SOUTH DAKOTA 

The struggle of a “Hidden Disability” 

      by C.J. Moit 

A  person’s disability is as 

unique as his or her finger 

print.  A diagnosis does not make peo-

ple who they are, but simply provides 

insight that assists in navigating 

through their daily lives.  A person who 

is visually impaired may use a white 

cane or service animal to travel safely 

down the sidewalk.  A person who is 

deaf may read lips and use sign lan-

guage to communicate.  Persons with 

cerebral palsy may need to use a wheel-

chair to move throughout their sur-

roundings.  When meeting someone 

who uses assistive devices, people are 

immediately aware that the individual 

has a disability.   

You hear a child screaming and 
crying in a grocery store and may think 
to yourself, “What is wrong with that 
child?  Why doesn’t the parent do 
something?  I would never allow my 
child to act that way.”  What you do 

not know is that the child is over-

whelmed by the lights, noise, and 

crowds because she has Autism and is 

only able to vocalize her discomfort 

through crying. 

You see an older man, alone, going 
into a children’s movie at the theatre.  
You wonder why he is there if he does 
not have a child with him.  You may 
begin to make some assumptions.  What 
you do not know is the man has an in-

tellectual impairment and prefers the 

children’s movies to the other selec-

tions which may feature violence or 

horror.  

You are visiting with a young lady in 
a line at a local coffee shop.  She looks 

at the money in her wallet and counts it 
several times.  You try to act like you 
don’t notice, but think it is a little 
strange.  What you do not know is the 

young lady struggles with Obsessive 

Compulsive Disorder (OCD) and wor-

ries she may not have the right amount 
of money to pay for her order.  

These are examples of what are 

known as Hidden or Invisible disabili-

ties.  Hidden disabilities are those not 

immediately apparent to others.  It is 

estimated that ten percent of people in 

the United States are diagnosed  with  a 
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condition that is not readily observable.  Individuals with 
hidden disabilities work, live, and play in our communities. 
There is a very high probability your neighbor, co-worker, 
acquaintance, child’s school-mate, or teacher will have a 
hidden disability.  

The Americans with Disabilities Act of 1990 (ADA) de-

fines an individual with a disability as a person who: Has a 

physical or mental impairment that substantially limits one 

or more major life activities; has a record of such an impair-

ment; or is regarded as having such an impairment.  42 

U.S.C § 12102 (2008). 

People with psychiatric disabilities make up a large seg-

ment of the population with hidden disabilities covered un-

der the ADA. Many individuals with diagnoses such as de-

pression, attention deficit disorder, OCD, schizophrenia, or 

agoraphobia qualify for disability benefits, yet the impair-

ments are not readily observable simply by looking at the 

individuals.  

Hidden disabilities can make performing everyday tasks 

extremely difficult, if not impossible.  This can be com-

pounded by facing the uphill battle of having to prove one 

has a disability, as persons with hidden disabilities may be 

accused, at times, of faking, seeking attention, or imagining 

their daily struggles.  

Hidden disabilities can manifest at any time throughout a 

person’s life for a variety of reasons.  Some people are born 

with disabilities that are not easily observed.  Other people 

may have a disability that occurs due to a traumatic brain 

injury or a stroke.  Many physical impairments (e.g., heart 

conditions or other health conditions) tend to develop in the 

later years of a person’s life.  Because they are not obvious 

to spot, hidden disabilities may be overlooked and misunder-

stood, leading to discrimination or exclusion. 

There is crucial need for awareness and to change how 

society views individuals with hidden disabilities.  These 

changes can be started by people telling their stories to help 

educate and encourage understanding.  Individuals with hid-

den disabilities often worry about being labelled and regularly 

will go to work or school when not feeling well.  They too 

often are afraid to ask for assistance when they need it.  Re-

moving the social stigma involved with talking about an in-

visible disability will create an environment of openness.  By 

talking about hidden disabilities, we break down barriers 

enabling individuals to ask for the help they may need.    

Every person is exceptional.  To make general statements 

concerning the enablement of all people limits us wholly.  It 

is important to change the way we talk and think about hid-

den disabilities.  Open communication and open minds are 

vital to ensuring all individuals are treated equally.  

 

“It is not our differences that divide us.  It is our 

inability to recognize, accept, and celebrate those 

differences.”  

― Audre Lorde, Our Dead Behind Us 
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Keeping Children Safe Online 
by Marie McQuay 

I t takes a village to watch out for our children in this 

digital age we live in!  We, as parents, grandparents, 

relatives, and friends need to keep our eyes and ears open to 

keep our children safe.  You say, what can possibly happen?  

The answer is EVERYTHING!  When children go online (or 

anyone for that matter), they leave a digital footprint that can 

leave them susceptible to cyberbullying, sextortion, pornog-

raphy, privacy breaches, and inappropriate content.  Digital 

footprints are left when we view videos, participate in blogs, 

text, use search engines, share photos, go on websites, make 

purchases, do online postings, and participate in gaming ac-

tivities.  Once a person’s information is out there, it cannot be 

recalled.  Servers in foreign countries also have access to our 

information once we leave that digital footprint!  Search en-

gines want our information because they have companies 

beneath them that get access to sites you have visited.  Have 

you ever wondered why some product you have researched 

online will pop up when you visit other websites?  It is be-

cause these companies have gotten access to your infor-

mation through search engines, like Google, Bing, etc.   

Detectives Elliot Harding and Jeremy Stauffacher with the 

Rapid City Police Department packed a lot of information 

into a one-hour presentation sponsored by the Western SD 

Child Protection Council’s Education and Awareness Com-

mittee.  The presentation focused primarily on sextortion, 

sexting, and cyberbullying.  The information in this article is 

taken from their presentation, “Keep Children Safe Online,” 

and information they have accessed through 

www.Netsmartz.org. 

Everything is done online today, including communi-

cating with others, gaming, social media, research, hobbies, 

etc.  Every device goes online, such as gaming devices,         

e-readers, iPads, computers, laptops, iPods, and mp3 players.  

The ability to chat with other players exists in online games 

such as Minecraft, Xbox, PlayStation, and many others, 

which makes our children vulnerable to sexual predators.  

Children with disabilities may be more susceptible due to 

being more easily influenced, not understanding consequenc-

es, or the desire for social acceptance – the same reasons eve-

ry child is susceptible, but more-so. 

Even if children receive plenty of attention from their 

families, they might still crave attention from others who they 

feel are older and more mature.  Sexual predators on the In-

ternet will offer children special attention and flatter them in 

an attempt to coerce them into sexting or even sexual acts.  If 

children know they are disobeying their parents by not fol-

lowing rules, they may be reluctant to confide in their parents 

if they are being lured by a sexual predator for fear of being 
punished.  Many children are taught to respect their elders, so 

they may be more likely to follow directions given to them 

by adults.  An adult who is looking to harm children may be 

able to exploit them or influence them easily because of the 

children’s lack of maturity.  Some signs to look for that may 

indicate your child is being lured by an online predator are: 

1) Your child becomes withdrawn and isolates from family 

and friends; 2) You find inappropriate material or websites 

visited on the computer; or 3) Your child receives mail, mon-

ey, or various gifts from people you do not know. 

Do you know how to recognize cyberbullying?  Examples 

of cyberbullying are: 1) Recurring cruel comments that are 

posted on social media sites, such as Facebook and Ask.Fm; 

2) Embarrassing pictures posted to Instagram and then for-

warded to others via cellphone; and 3) Texts that are threaten-

ing and harassing that your children receive at all hours of the 

day and night.  Adults should have a conversation with chil-

dren that it is okay to dislike people, but it is not okay to bully 

them.  If children see evidence of bullying online, these rules 

should be followed:  1) It is not okay to “like” or share it.  

Think about how you would feel if it was you being bullied.  

2) Do not under any circumstances send a mean comment 

back, as this will only make the situation worse.  Instead, save 

the evidence and report it. 3) Stand up for those being bullied 

by posting nice comments. 

Sexting is sharing and/or receiving sexually explicit mes-

sages and/or nude or partially nude images on cellphones.  

Sexts can be sent as ordinary text messages or through vari-

ous apps, such as Snapchat, Kik, and WhatsApp.  Sexting is a 

misdemeanor crime; teens convicted of sexting usually go 

through a juvenile diversion program.  Teens have become 

desensitized to taking photos of themselves and sharing them 

on social media.  In fact, dating now often consists of sending 

photos back and forth, as opposed to doing things together 

like going to a movie.  Teens sext for many reasons, such as: 

1) Trying to establish intimacy; 2) Trying to be funny; 3) Be-

cause all the popular teens are doing it; 4) The person asking 

for the photo threatens to harm himself or herself if a photo is 

not sent; 5) They are attention seeking; or 6) They are being 

threatened or pressured by boyfriends or girlfriends that they 

will break up with them if they do not send a nude photo.  

The victims may naively believe that their photos will not be 

shared with others, but when the photos are shared, the conse-

quences can be devastating for a teen.  If your child receives a 

nude photo, delete it or report it so detectives can get in-

volved.  The detective will take the information to the judge, 

who will decide if a search warrant will be issued.  Teens 

should be made to clearly understand that there are severe 

consequences if they send or forward a sext.  Teens who sext 

may be suspended from or removed from athletics in school, 

miss out on future opportunities for college or employment, 

be socially ostracized, bullied, or harassed, or get into legal 

trouble.  NEVER ALLOW YOUR CHILDREN TO HAVE 

THEIR CELL PHONES IN THEIR BEDROOMS AT 

NIGHT, as 99% of sexting happens during nighttime hours. 

Sextortion is a serious crime that occurs when someone 

threatens to distribute your private and  sensitive  materials  if 

Keeping Children Safe 
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Avoiding Mental Illness Stereotypes in 

the Wake of Tragedy 

by Katie Demaray 

A s America finds itself reel-

ing from another act of 

violence, the nation has polarized as we 

try to make sense of what happened and 

offer solutions to try to prevent these 

acts from continuing to happen.  A 

common call to action in the wake of 

these events is the need for improved 

and more accessible mental health 

treatment and care.  This is a call to 

action that many people are eager to get 

behind and support; it is a call to action 

that transcends geographical location, 

political affiliation, and economic sta-

tus, as it impacts most people either 

directly or indirectly.  Our nation cer-

tainly needs more accessible and im-

proved mental healthcare, but it also 

needs to avoid another common rheto-

ric that happens in the wake of these 

tragedies - the perception that individu-

als with mental illnesses are violent.  

According to the National Alliance 

on Mental Illness (NAMI), 43.8 million 

Americans experience mental illness in 

a given year, with 10 million of those 

Americans living with a severe mental 

illness.  When those numbers are com-

pared to acts of violence, including, but 

not limited to, firearms, only approxi-

mately 4% of all violence is attributable 

to a severe mental illness; many mental 

illnesses such as anxiety, depressive, 

and attention-deficit disorders, have no 

correlation to violence at all.  These 

statistics are important because it high-

lights that the prevalence of violence 

caused by individuals with mental ill-

nesses is extremely low, yet the public 

perception can, at times, be quite the 

opposite.  This leads to a fear of indi-

viduals with a mental illness; a fear that 

could lead to the return of pre-

Olmstead ideas and policies that in-

fringe on the rights of individuals diag-
nosed with a mental illness.  Individu-

als with mental illness have the right to 

live and work in their communities and 

exercise most of the same rights that 

individuals without a mental illness 

exercise, which in many cases can in-

clude their Second Amendment rights.  

The Bureau of Alcohol, Tobacco, Fire-

arms and Explosives only prohibits in-

dividuals who have been “adjudicated 

as a mental defective or has been com-

mitted to a mental health institution” or 

“is an unlawful user of or addicted to 

any controlled substance” from purchas-

ing firearms on the grounds of mental 

illness.  It is important to remember that 

a mental health diagnosis does not nec-

essarily revoke this right or infer that 

someone would be dangerous or irre-

sponsible with a firearm. 

 Individuals with mental illness 

should not be feared.  In fact, individu-

als with certain mental illnesses are up 

to 130% more likely to be subjected to 

violence than members of the general 

public.  So, as our nation continues to 

try to find solutions to acts of violence, 

it is crucial that we continue to protect 

individuals with mental illness from 

unfair labels and preconceived notions 

that mental illness causes violence.  It 

is important to remind ourselves that 

96% of violence is not attributable to 

mental illness and we cannot let misin-

formation and fear encroach on any 

rights of individuals with a mental ill-

ness.  

Sources: 

Metzl, J.M.; MacLeish, K.T., Mental 

Illness, Mass Shootings, and the Poli-

tics of American Firearms. American 
Journal of Public Health. 2015;105

(2):240-249.  doi:10.2105/AJPH.2014. 

302242. 

Varshney, M.; Mahapatra, A.; Krish-

nan, V.; et al, Violence and mental ill-

ness: what is the true story?  J Epidemi-
ol Community Health 2016; 70:223-

225.  

https://www.nami.org/NAMI/media/

NAMI-Media/Infographics/

GeneralMHFacts.pdf 

https://www.atf.gov/rules-and-

regulations 

New Administrative Assistant 

in Sioux Falls Office 

D iane Wurtz joined Disability 

Rights South Dakota as Ad-

ministrative Assistant in our Sioux 

Falls office on January 30, 2018.  She 

replaces Debbie Ellingson, who left 

DRSD in early January. 

Diane grew up in Lake Geneva, WI, 

and attended college at Southern Meth-

odist University in Dallas, TX, for two 

years.  She then lived in several states, 

from California to Georgia, where she 

married and started a family.  Joey, 24, 

graduated from USD (Go Yotes!) with 
a degree in Marketing.  Emily, 20, 

works as a chef in Sioux Falls.  Diane 

worked as a Realtor for fourteen years 

before joining DRSD.  She enjoys read-

ing, swimming, cooking and taking 

care of her ShihPoo puppy, Bananas. 

Diane is thankful and excited to be a 

valued member of the DRSD family. 

Diane Wurtz 

https://www.nami.org/NAMI/media/NAMI-Media/Infographics/GeneralMHFacts.pdf
https://www.nami.org/NAMI/media/NAMI-Media/Infographics/GeneralMHFacts.pdf
https://www.nami.org/NAMI/media/NAMI-Media/Infographics/GeneralMHFacts.pdf
https://www.atf.gov/rules-and-regulations
https://www.atf.gov/rules-and-regulations
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Legal Pull-out Section 
March 2018 

Supported Decision-Making –         

An Alternative to Guardianship  

by John A. Hamilton 

V olume 28, Issue 1, of the South Dakota Report con-

tained an article discussing the transfer of parental 

rights at age of majority.  34 C.F.R. § 300.320(c) requires 

that at least one year prior to a child with a disability reach-

ing age of majority under state law, the IEP must include a 

statement that the child has been informed of what rights will 

transfer.  Since the age of majority is eighteen in South Da-

kota, the IEP must include such a statement prior to the 

child’s seventeenth birthday. The article further discussed 

how, under 34 C.F.R. § 300.520, when a child reaches the 

age of majority, the school district must provide notice to the 

student and parents that all rights accorded parents under 

Part B of IDEA have transferred to the child (including chil-

dren who are incarcerated), except when a child has a guardi-

anship that takes effect at age of majority.   

The emphasis of that article was the content of what stu-

dents and parents are told.  The State Department of Educa-

tion’s technical assistance guide to IEPs and its Parental 

Rights document emphasize the required timelines for notice 

(as set out above), but they provide little-to-no direction on 

the content of the discussion that must take place.  The arti-

cle discussed how the notice of transfer of rights can be 

made more meaningful for both students and parents based 

on the content of the discussion.  The article closed with a 

section on whether guardianship is appropriate.  This article 

picks-up where the first article left off, specifically discuss-

ing aspects of guardianship in more detail and emphasizing 

alternatives to consider prior to guardianship (Supported De-

cision-Making and Power of Attorney), how transition ser-

vices can and should foster such alternatives, and closes with 

a discussion of the Jenny Hatch case. 

For years, DRSD has heard concerns from several other 

States that schools inform parents they must obtain guardian-

ship when their child turns age eighteen.  In South Dakota, 

however, DRSD has often heard that parents are not in-

formed enough about guardianship or alternatives from 

schools.  DRSD has not promoted guardianship, but rather 

the emphasis has been on education - to make sure parents 

are aware of that option and to make sure parents who be-
lieve a guardianship is needed are informed of what they 

need to do if they want the guardianship in place when the 

child turns age eighteen.  If parents in South Dakota believe 

they are not informed enough about guardianship, it is a safe 

bet they are also not sufficiently informed of alternatives to 

guardianship.  Alternatives, such as Supported Decision-

Making, can be part of a child with a disability’s transition 

services. 

Supported Decision-Making 
Supported Decision-Making (SDM) is the process of as-

sisting persons with a disability to make their own decisions 

so they can develop and pursue their own goals, make choic-

es about their life, and exercise some control over the things 

that are important to them.  SDM is a process that can be 

used in both the educational context and for adults with disa-

bilities.  SDM provides for a team approach to decision-

making.  The person with a disability chooses who he or she 

wants on his or her SDM team and a written agreement is 

made on the type of decisions in which each team member 

will assist.  The “team” may be one person or several, based 

on the needs and desires of the individual. 

SDM is an important process for persons with disabilities 

because it allows for self-determination.  In the United States, 

every person is born with unalienable rights – to life, liberty, 

and the pursuit of happiness.  Having rights means having the 

ability to make choices and make decisions.  Having the abil-

ity to make choices is called self-determination.  Touting that 

one has rights is meaningless if one is not allowed to actually 

use them.  When people are not allowed to make their own 

choices, they are stripped of self-determination.  It stands to 

reason if one is stripped of the ability to make decisions 

about his or her life, that would certainly affect one’s self-

esteem.  One would probably feel helpless, angry, or any 

number of negative emotions since one would no longer be 

able to make decisions about one’s own life.  That is what 

guardianship does and why it is important to always identify 

and consider less-restrictive alternatives prior to commence-

ment of guardianship proceedings. 

SDM can help individuals with disabilities to understand 

information, issues, and choices so that they may weigh their 

options.  It ensures decisions are based on the individual’s 

own preferences.  It helps individuals with disabilities to 

make informed choices.  All forms of SDM preserve individ-

uals’ right to make choices because it allows persons to re-
ceive the amount of support needed without giving up the 

right to make choices.  “Supported Decision-Making  has  the 

Supported Decision-Making 

(Continued on page 6) 
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Supported Decision-Making 

(Continued from page 5) 

potential to increase self-determination of older adults and 
people with disabilities, encouraging and empowering them 
to reap the benefits from increased control, independence, 
employment, and community integration.”  (Blanck & 
Martinis, 2015). 

The concept of Supported Decision-Making should not 

sound foreign because it is something the general public uti-

lizes every day.  At work, it is common to run something by a 

co-worker or supervisor before proceeding.  At home, it is 

common for one spouse to get the opinion of the other before 

making purchases.  In the community, it is common to take a 

friend shopping to get input prior to purchasing a new dress.  

It is certainly common to consult with professionals, such as 

an investment broker prior to purchasing investments, an at-

torney to help understand legal documents, and a doctor to 

diagnose and explain/treat medical conditions.  The examples 

are endless in terms of how people informally utilize a form 

of Supported Decision-Making on a day-to-day basis.  On the 

other hand, SDM is a foreign concept for many people with 

disabilities because most often people are making decisions 

for them. 

SDM in the School Setting 
Jonathan Martinis, Senior Director for Law and Policy at 

Burton Blatte Institute, Syracuse University, describes the 

IEP as a “laboratory for Supported Decision-Making.”  One 

need not look any further than the “purposes” of IDEA to 

begin understanding what he meant.  One of the purposes is 

“to ensure that all children with disabilities have available to 

them a free appropriate public education that emphasizes spe-

cial education and related services designed to meet their 

unique needs and prepare them for further education, em-
ployment, and independent living.”  34 C.F.R. §300.1 

(emphasis added).  It is the school’s job to prepare students 

with disabilities for further education, employment, and inde-

pendent living.  Self-determination is the ultimate goal of 

education.  In other words, the purpose of the school system 

is to teach and prepare all students for the next part of their 

lives, whether that be further education, employment, enlist-

ment, living independent living, etc., and being able to weigh 

and make those choices.  Clearly, being able to live inde-

pendently involves much more than learning how to run ap-

pliances, pay bills, and drive or take public transportation.  

To be able to live independently, students need to be taught 

how to exercise their right to make decisions.  They need to 

be taught self-determination. 

Transition planning and services are the most important 

part of the IEP process.  Students with disabilities are eligible 

to attend school through the year in which they turn age 

twenty-one in South Dakota, unless they have graduated with 

a signed diploma.  Appropriate transition services are vital 
because they are supposed to provide students with the skills 

they will need to navigate life for the next 50+ years!  It is 

the school’s job to help students acquire the skills they need 

to live each day once they leave the school system.  Transi-

tion services are required to be contained in the IEP that is in 

place when students turn age sixteen (or younger if appropri-

ate).  It is vital that transition services begin when required.  

Over the years, it was common for DRSD to hear from par-

ents or school personnel that a school district does not pro-

vide actual transition services until the student’s last year of 

school.  School districts have been required to provide transi-

tion services beginning at age 16 (or younger) for 28 years 

(since 1990), yet just last month DRSD heard again of a dis-

trict that fails to provide any transition services until students 

are nearing their eighteenth birthday and the services the dis-

trict eventually provides do little to prepare the students for 

adult life.  Districts that fail to prepare students for further 

education, employment, and independent living through tran-

sition services are failing to meet the purpose of IDEA and 

violating the law. 

Transition services are a coordinated set of activities de-

signed to be within a results-oriented process that is focused 

on improving the academic and functional achievement of the 

child to facilitate the child’s movement from school to post-

school activities.  It includes instruction, related services, 

community experiences, the development of employment and 

other post-school adult living objectives, and if appropriate, 

acquisition of daily living skills and provision of a functional 

vocational evaluation.  34 C.F.R. § 300.43(a).  Daily living 

skills certainly includes the skills needed for self-

determination.  For any student at or approaching transition 

age, it is important that parents ask the school what it has for 

a self-determination curriculum.  How is the district teaching 

the student to live independently and how is self-

determination part of that instruction?  If self-determination 

is not part of the curriculum, the school is probably not 

properly preparing the student for adult life and thus not 

meeting the purpose of IDEA.   

Schools should be helping students in their ability to set 

goals, solve problems, make decisions, and advocate for 

themselves.  Schools should also provide students the oppor-

tunity to utilize these skills as part of their transition services.  

If a school says at age eighteen that a student is unable to 

make decisions, it would be fair to ask what special education 

and related services have been provided for the past two 

years to help the student acquire the daily living skill of deci-

sion-making?  When IDEA’s parental rights transfer to stu-

dents at age eighteen, students become responsible for mak-

ing informed decisions regarding all aspects of their educa-

tional programming.  That is why it is vital that students with 

disabilities be taught self-determination in the years prior to 

turning age eighteen.   

Going back to Mr. Martinis’ statement about IEPs being a 

“laboratory for Supported Decision-Making,” there is a lot to 

that statement.  The IEP process, probably more than any 

other, is set up to not only foster Supported Decision-Making, 

but is a form of Supported Decision-Making when students 

are allowed to lead the IEP Team meetings.  Student-led IEP 
meetings was supposed to be a logical outcome of the addi-

tion of Transition Services to IDEA in 1990, but its use is not 

widespread.  For students with disabilities,  success 

Supported Decision-Making 
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in life can often be associated with the ability to self-
advocate and make decisions (self-determination).  Preparing 
students to lead IEP meetings provides a perfect opportunity 
to learn and practice these critical life skills.  Conversely, if 
students attend IEP meetings, but have little involvement, the 
student learns only that his or her voice does not matter and 
all the adults will make decisions for the student.   

Student-led IEP meetings fit squarely into the SDM pro-

cess.  Transition services require taking into account “the 

child’s strengths, preferences, and interests.”  The IEP pro-

cess comes with a team of professionals who can provide 

students the information needed to make informed decisions.  

If students are provided the training and supports needed to 

lead the IEP meeting, this would allow the student to identify 

goals, including goals/outcomes for post-school activities 

(such as those set out in the federal regulations - postsecond-

ary education, vocational education, integrated employment 

(including supported employment), continuing and adult edu-

cation, adult services, independent living, and/or community 

participation).  It would assist and allow the student to identi-

fy the services the student needs to achieve those goals and 

outcomes.  Combined with a self-determination curriculum, 

the IEP process should achieve helping students to set goals, 

solve problems, make decisions, and advocate for them-

selves, and provide students the opportunity to utilize these 

skills at the student-led IEP meetings – a laboratory for Sup-

ported Decision-Making indeed!  

As a bonus, the student will al-

ready be familiar with SDM as 

the student leaves the public 

school, should it be needed in 

other settings.  There is plenty of 

material available on how to 

teach and prepare students to lead 

their IEP meetings, as well as 

studies on the benefits of student-

led IEP meetings. 

Power of Attorney 
Another alternative to guardianship is the Power of Attor-

ney (POA).  The POA originated out of necessity in the area 

of business.  A business owner could not possibly meet with 

and sign contracts with all customers, so the owner gave au-

thority to do so to other employees.  The other employees 

were deemed to be acting on behalf of the owner.  This be-

came known as “agency law.”  In this example, the owner 

would be the “principal” and the employee would be the 

“agent” or “attorney-in-fact.”  The original type of POA 

would end if revoked by the principal or upon death or inca-

pacity of the principal. 

The concept of agency law spread outside of the employ-
ment realm and a new type, called a “Durable Power of At-

torney,” was established.  The idea behind this type was to 

allow the agent/attorney-in-fact to be able to act on behalf of 

the principal even after the principal’s incapacity.  South Da-

kota first established the Durable POA in 1977.  It must be in 

writing and contain specific language conveying intent that 

authority is exercisable despite the principal’s incapacity.  It 

may grant current authority that extends beyond the princi-

pal’s incapacity - “This power of attorney shall not be affect-

ed by disability of the principal.”  It may also grant authority 

only upon the principal’s incapacity, which is referred to as a 

springing authority - “This power of attorney shall become 

effective upon the disability of the principal.” 

The Durable POA allows for additional authorities be-

yond ability to contract.  South Dakota law gives the princi-

pal the authority to nominate a guardian or conservator 

should proceedings concerning the principal take place.  

SDCL § 59-7-2.4.  It may allow the attorney-in-fact to make 

health care decisions, including admission to and custodial 

care provided by a licensed health care facility.  The Princi-

pal can also give authority to consent to, reject, or withdraw 

consent for medical procedures, treatment, or intervention 

(SDCL 59-7-2.1) and make health care decisions relating to 

nutrition and hydration (SDCL 59-2.5-2.7). 

A Durable POA is an attractive alternative to guardian-

ship because it does not require a court hearing or court in-

volvement and because of the flexibility in the types of au-

thority it authorizes.  In an education setting, a student of age 

of majority with capacity to understand what he or she is 

signing could sign a Durable Power of Attorney giving a par-

ent or other individual the authority to act on his or her be-

half.  The POA could, of course, extend beyond educational 

decisions to any or all other aspects of the student’s life.  The 

student could make the decisions 

the student chose to and defer 

others to the person(s) selected 

under the POA.  A POA is a much 

less expensive alternative than 

guardianship since it does not 

require going to court.  The prin-

cipal retains authority to make 

decisions, so unlike a guardian-

ship, there are no rights affected.  

Essentially, it provides for a sub-

stituted decision-maker should the 

principal become unable or un-

willing to make decisions.  A Durable POA can be used in 

conjunction with SDM.  A POA is another alternative 

schools should discuss when providing the initial notice of 

transfer of parental rights. 

Guardianship 
Guardianship should be considered only after lesser re-

strictive alternatives have been considered and preferably 

tried.  When a guardianship is put in place, it should be lim-

ited to only those areas where the individual actually needs 

the assistance of a guardian.  South Dakota statutes recognize 

that the need for a guardian should not be automatically as-

sumed and promote considering less restrictive alternatives. 

South Dakota’s guardianship statutes require that lesser-

restrictive  alternatives  be  considered  at  two  steps   in   the  

Supported Decision-Making 
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“The typical ward has fewer rights 
than the typical convicted felon …. By ap-
pointing a guardian, the court entrusts to 
someone else the power to choose where 
they will live, what medical treatment 
they will get and, in rare cases, when they 
will die.  It is, in one short sentence, the 
most punitive civil penalty that can be 
levied against an American citizen.” (House 

Select Committee on Aging, H.R. Rpt. 100-641 

(opening statement of Chairman Claude Pepper)). 
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process.  Prior to a guardianship hearing, there must be an 
evaluation.  SDCL 29A-5-306 requires that “the evaluation 
report provides to the court an idea of whether the provision 
of additional services would avoid the necessity of an 
appointment.”  It requires that the evaluator provide an 
opinion if a guardian/conservator is needed and, if so, the 
type or scope.  SDCL 29A-5-312 directs the courts’ 
consideration of the case, stating, in part:  “The determination 
as to whether a guardian or conservator will be appointed, the 
type thereof, and the specific areas of protection, management 
and assistance to be granted, shall be for the court alone to 
decide.  In making that determination, the court shall consider 
the suitability of the proposed guardian or conservator, the 
limitations of the person alleged to need protection, the 
development of the person's maximum feasible self-reliance 
and independence, the availability of less restrictive 
alternatives, and the extent to which it is necessary to protect 
the person from neglect, exploitation, or abuse.” 

Clearly, South Dakota judges must consider less restric-

tive alternatives prior to taking away a person’s rights.  How-

ever, there have not been many options.  Supported Decision-

Making is gaining traction as a viable alternative to guardian-

ship across the country.  Two or three states have even passed 

SDM legislation, but it does not need to be in statute to be 

utilized, as described above.  At guardianship hearings, the 

burden should be on the petitioner to prove a guardianship 

needed.  The court should ask what else has been considered 

and/or tried prior to granting a guardianship. 

Even when a guardian is appointed, South Dakota’s 

guardianship laws are geared toward maximizing and devel-

oping a protected person’s independence and self-

determination, as set out at SDCL 29A-5-402, the responsibil-

ities of the guardian: 

 To be active and knowledgeable of the protected person. 

 To maintain sufficient contact with the protected person 
to know the person’s capabilities, limitations, needs, and 
opportunities. 

 To make decisions regarding the protected person’s sup-
port, care, health, habilitation, therapeutic treatment, and 
if not inconsistent with another order, determine resi-
dence. 

 To be guided in his/her activities only by the limitations 
of the protected person. 

 To encourage, if feasible, the protected person to partici-
pate in decision-making, act on his/her own behalf, and 
develop or regain capacity to manage personal affairs. 

 To consider the expressed desires and personal values of 
the protected person. 

 To always act in the protected person’s best interests. 

As set out above, a responsibility of a guardian is to build 

a protected person’s ability.  It is the guardian’s job to max-

imize the protected person’s self-determination and independ-

ence.  The guardian should work to increase the person’s ca-

pacity for self-determination through SDM or other means.  

For many, guardianship should be a way station, not the final 

destination, as a guardianship should be in place only so long 

as needed.  If a lesser restrictive alternative, such as SDM, 

becomes a viable option, the guardianship should be termi-

nated.  Even when a guardian is appointed, it’s scope should 

be limited to the specific needs of the individual. 

Supported Decision-Making for Adults 
with Disabilities 

Both during and after leaving public school, persons with 

disabilities may work with Vocational Rehabilitation (VR) to 

obtain a job, regain employment, or get a better job.  The VR 

process also is set up to provide a form of SDM.  The VR 

counselor works with the person, gives the person infor-

mation to help the person identify and choose an employment 

goal, the job the person wants, and the services needed to get 

there based on informed choice.  The VR process is also a 

form of SDM. 

For persons receiving adult services, the ISP process is 

also one that would allow for SDM.  Most people receiving 

adult services, however, already have guardians.  While 

guardians should support and encourage use of SDM as dis-

cussed above, the question that must also be answered is 

whether SDM is an appropriate alternative to guardianship, 

and if so, whether the guardianship may be removed alto-

gether or revised to a limited guardianship. 

Barriers to Supported Decision-Making 
Barriers to wide-spread use of SDM are probably two-

fold.  One is fear of the unknown – fear of what will happen 

if a guardianship is removed or not put in place.  The other 

barrier is simply that implementation of SDM would require 

a systemic change in how things have always been done.   

Fear of the Unknown 

While most people have heard of guardianship, few have 

heard of SDM.  Parents, especially, have fears about their 

children with disabilities and what will happen if the parents 

are not in control.  This fear can take several forms. 

Nationwide, schools are the number one source for rec-

ommending guardianship, as parents are told if they do not 

get guardianship by age of majority, all rights will transfer to 

the student and parents will no longer be allowed at IEP 

meetings.  While it is true that all rights will transfer, stu-

dents may continue to have their parents participate in meet-

ings and assist them in making decisions.  If SDM is working 

as it should in the transition services process, even in situa-

tions where parents are not participating for some reason, 

there will be a team to assist the student in making informed 

decisions. 

As an aside, that schools are the number one source na-

tionwide for recommending guardianship should be cause for 

concern.  For the entirety of the students’ education, schools 

stress providing services in the least restrictive environment.  
A purpose of IDEA is to prepare students for further educa-

tion, employment, and  independent  living  and  districts  are 

Supported Decision-Making 
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required to provide transition services to achieve that 
purpose.  The goal of education is self-determination.  For 
schools to promote and recommend guardianship as a 
student is about to reach age of majority, as opposed to 
lesser restrictive alternatives, seems to contradict everything 
the school and students are supposed to be working toward 
through the student’s transition services.   

Another fear is that the person with a disability will not 

be “safe” without a guardianship in place.  “Safety” can 

mean several things.  It could mean safe-

ty in crossing streets or not getting into 

strangers’ cars.  It could mean safety 

from physical or sexual abuse.  The reali-

ty is, having a guardianship in place does 

not place an impenetrable safety shield 

around an individual.   A guardian typi-

cally will not be with the protected per-

son daily, unless perhaps the person is living with the guard-

ian.  Having a guardianship in place will typically not have 

a direct bearing on the protected person’s safety.  A guardi-

anship will not prevent a person from failing to look both 

ways before crossing a street.  It will not prevent a person 

from getting into a stranger’s car.  It will not prevent abuse.  

Actually, utilizing SDM would have a much more direct 

effect on ensuring the person with a disability is making 

informed choices than simply having a guardian in place. 

Another fear is that, even with SDM is in place, the per-

son still will not make decisions in his or her best interest.  

If the decision on whether a guardian-

ship is needed is conditioned only on 

making choices in one’s best interest, 

everyone would need a guardian.  People 

without disabilities make choices that 

are not in their best interest every day.  

Perhaps they eat too much ice cream or 

drink too much beer.  Perhaps they 

bought exercise equipment they have 

never used.  Perhaps they were talked 

into doing something by a friend or tele-

marketer that they later regretted.  Self-determination means 

having the right to make choices, not the ability to always 

act in one’s best interest. 

When people without a disability make a bad decision, 

they may refer to it as a “learning experience.”  When peo-

ple with disabilities make a bad choice, society is condi-

tioned to conclude they must need a guardian.  They are not 

allowed to learn from bad choices; rather, the right to make 

any choices is taken away.  How can one learn from mis-

takes if the right to make those choices and those mistakes is 

taken away?  The fact is, everyone makes bad choices, some 
more frequently than others.  SDM provides the structure so 

that persons with disabilities are provided with information 

so that they can understand the issues or choices, weigh the 

options, and then make an informed choice based on that 

information and their own preferences.  No, every choice 

may not be in the person’s best interest, but if a bad choice 

is made, the person may be able to learn from that mistake 

and not make the same choice the next time.  SDM allows the 

person with a disability to grow as an individual through the 

increased self-determination. 

Need for Systemic Fundamental Change 

The notion that persons with disabilities are unable to 

make choices on their own behalf is historical – going back 

centuries.  Supported Decision-Making is asking people and 

systems to change the way they have always done things.  

Change is always difficult, but changes in civil rights require 

Fundamental Changes in how we have always done things.  

United Stated history provides several ex-

amples.  Prior to 1776, the colonies were 

ruled by a king.  Until 1860, one could pur-

chase, own, and sell another person.  Prior 

to 1919, women could not vote.  Until 

1990, persons with disabilities had no 

rights (except against federally-funded enti-

ties).  While SDM is growing, widespread 

use of SDM instead of guardianship would 

also require a fundamental change to how we have always 

done things.  Jenny Hatch started that fundamental change in 

2013. 

Justice for Jenny 
Margaret Jean (Jenny) Hatch won the first court case in the 

country where Supported Decision-Making was ordered by 

the court.  Jenny was about 28 years old and had lived in a 

group home.  She has Down syndrome and her IQ had been 

evaluated to be about 50.  Jenny had signed a POA giving her 

parents (mother and step-father) authority to make certain 

decisions and she had a third-party repre-

sentative payee.  Jenny had worked at a 

thrift store for five years and become 

friends with the owners, Jim and Kelly.  

Jenny hated living in the group home.  A 

car hit her while she was riding her bike 

and she needed surgery.  After the surgery, 

Jenny revoked the POA and she began liv-

ing with Jim and Kelly.  Her parents filed a 

petition for guardianship.  The court grant-

ed an agency, Jewish Family Services 

(JFS), temporary guardianship until the case could be heard.  

Jenny was forced back into a group home and was not al-

lowed to work at the thrift store.  JFS took away her cell 

phone and laptop computer and restricted her visitation.  All 

visitors had to first fill out a visitation form and be approved; 

all visitors were also forbidden from discussing the guardian-

ship case with her.  Because the temporary guardian would 

not allow Jenny’s attorney, Jonathan Martinis, to discuss the 

case with her, he filed a motion to allow Jenny access to her 

counsel, which the court granted.  At some point, the tempo-

rary guardianship was switched to Jenny’s parents.  After six 

days of testimony from May 1, 2013, to August 2, 2013, the 
court issued its decision on Jenny’s parents’ petition for 

guardianship.   

Supported Decision-Making 
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“Fifty years from now, the 

disability community will 

be talking about the Jenny 

Hatch case.”  The Washington 

Post (quoting Denille Francis).   

“For anyone who has been 

told you can’t do something, 

you can’t make your own 

decisions, I give you Jenny 

Hatch – the rock that starts 

the avalanche.”  The Washing-

ton Post (quoting Jonathan Martinis). 
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For the first four pages of the decision, the court discussed statutes and 

evidence showing why Jenny needed a guardian.  On the top of page five, 

Judge David F. Pugh, Circuit Court for the City of Newport News, 

Virginia, stated, “However….”  Judge Pugh’s “However” changed history.   

The court initially recognized the requirement to give deference to 

Jenny’s preferences, and because of Jenny’s animosity toward her mother, 

the court found it would not be in her best interest for the parents to 

continue as her guardian.  The court instead appointed the thrift store 

owners, who had intervened in the case, as Jenny’s guardians, but placed 

several conditions on it.  It was “a limited guardianship of limited powers 

and limited duration, with the ultimate goal of transitioning to the 

supportive decision making model.  It is the intent of the Court that the 

Guardians shall assist [Jenny] in making and implementing decisions we 

have heard termed ‘supported decision making.’”  The court set out an 

expiration date for the limited guardianship at one year.  The guardians 

were given the power to make medical and safety decisions, “giving due 

deference to the wishes of [Jenny].”  The court ordered the guardians to 

transition Jenny, “in accordance with her wishes, from her group home 

setting to a private residential environment.”  The court strongly 

recommended that the guardians continue to provide supportive decision 

making assistance in anticipation of the termination of the guardianship at 

the end of one year. 

Jenny got her wish of going home, meaning moving out of the group 

home and back in with her friends from the thrift store, Jim and Kelly, who 

were appointed her limited guardians for one year.  Jim and Kelly’s 

temporary limited guardianship over Jenny ended in August 2014.  

Through use of SDM, Jenny now lives and works where she chooses, has 

friends she chooses, and encourages others to do the same.  She has 

become a sought-after speaker, sharing her inspiring story across the 

country.  The Jenny Hatch Justice Center was named in her honor.  While 

a very determined and engaging young lady, Jenny does not have special 

abilities.  She is a typical person who has Down Syndrome.  What is 

different about her is that she is living her life without a guardian utilizing 

SDM.  She just needed a little help.  Her message to other persons with 

disabilities is simple:  If I can do this, so can you. 

Conclusion 
Supported Decision-Making has proven to be a viable less-restrictive 

alternative to guardianship.  SDM, as well as a Durable Power of Attorney, 

should be considered prior to concluding a guardianship is required.  When 

a guardianship (and/or conservatorship) is needed, it should be limited to 

only those areas where the person needs a guardian or conservator.  If you 

have questions about SDM, POA, or guardianship, please contact DRSD. 

Sources: 

http://jennyhatchjusticeproject.org/home 

https://youtu.be/2GnE9yWRL0g  

“What Parents Should Know . . . About Special Educa-

tion in South Dakota” Now Available Bound / Online 

Thanks to funding from the SD Department of Human Services, 
Division of Developmental Disabilities, and additional financial sup-

port from the SD School for the Deaf Foundation, the 240-page book, 

“What Parents Should Know . . . About Special Education in 

South Dakota” is now available again from DRSD and SD Parent 

Connection.  It is also now available online on the agencies’ websites.  

http://jennyhatchjusticeproject.org/home
https://youtu.be/2GnE9yWRL0g
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Free Disability Rights Legal Clinic   

and Presentations 
by Kate Hoekstra 

D isability Rights South Dako-

ta (DRSD) will be hosting a 

free Legal Clinic during the Partners in 

Policymaking graduation weekend on 

April 27 and April 28, 2018.  The Le-

gal Clinic will be held in conjunction 

with presentations on several legal 

topics. 

In previous years, the Legal Clinic 

was intended solely for the public to 

consult privately with an attorney re-

garding disability-related issues.  Last 

year, several people attended expect-

ing instead to hear presentations.  Be-

cause of the public feedback, presenta-

tions will precede the legal clinic on 

both days.   

Attorneys and advocates will pre-

sent on legal topics including: guardi-

anship and alternatives; abuse, neglect 

and exploitation; and special educa-

tion.  Both days will conclude with a 

Legal Clinic, at which anyone may 

consult privately with attorneys to dis-

cuss specific disability-related legal 

issues.  The presentations and Legal 

Clinic are open to the public and at-

tendees need not attend the presenta-

tions to attend the Legal Clinic.  At-

tendees may attend one, two, or all 

three presentations.  No registration is 

required. 

The Legal Clinic and the presenta-

tions will be held at the Best Western 

Ramkota Hotel, located just east of I-

29 at the Russell St. exit at 3200 W. 

Maple St. in Sioux Falls.   

The presentation on Guardianship 

and Alternatives will begin at 1:00 

p.m. on Friday, April 27, followed by 

a presentation on Abuse, Neglect and 

Exploitation at 2:00 p.m.  The Legal 

Clinic will follow from 3:00-5:00 p.m.   

Saturday’s presentation on Special 

Education will begin at 9:15 a.m., with 

the Legal Clinic to follow from 10:15-

noon.  

If you are unable to attend this 

event, but have disability-related legal 

issues, please call DRSD’s intake 

number at (800) 658-4782 or fill out an 

intake form on DRSD’s website at 

www.drsdlaw.org.  

http://www.drsdlaw.org
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you do not provide them images of a 
sexual nature, give sexual favors, or 
pay money.  The predator is usually an 
adult posing as a teenager and is often 
part of a sextortion ring or network.  
Predators usually lurk in chat rooms 
and record young people who post live 
stream sexually explicit images and 
videos of themselves, or they hack into 
your electronic devices using malware 
to get access to your files.  They can 
also control your web camera and mi-
crophone without you even being aware 
of it.  If your child is victimized, you 
should do the following: 1) Make it 
clear the victimization is not the child’s 
fault; 2) Save all of the evidence; 3) 
Contact your local law enforcement 
agency; and 4) Make a report to the 
CyberTipline at www.cybertipline.com 
or call 1-800-THE-LOST and provide 
all the information you have. 

File Sharing is another topic of dis-

cussion to have with your children.  

File-sharing services allow children to 

upload files so that other people can 

download them.  This is a convenient 

way to share photos and videos.  It also 

has turned into an illegal way to share 

copyrighted materials such as movies, 

software, music, and pornography.  

Downloading copyrighted material is 

stealing, and if caught, parents may be 

held responsible for their child’s piracy, 

which can result in a financial penalty 

or worse.  Parents should pay careful 

attention to what children have down-

loaded through file-sharing services to 

make sure they are not infected with 

viruses and other malware.   Parents 

should also make certain that pornogra-

phy or other undesirable material has 

not been downloaded. 

We need to teach our children good 

family values about love, sex, and re-

spect.  We do not want the Internet to 

teach our children.  If we find inappro-

priate pictures on our children’s cell 

phones, we need to deal with it imme-

diately and teach our children that this 

is wrong.  It is a federal offense at age 

eighteen to have child pornography on 
your phone.  For example, if one turns 

age eighteen and has nude photos of a 

younger boyfriend or girlfriend on 

one’s phone and is caught, in addition 

to being sent to federal prison if con-

victed, one may also be permanently 

listed on the sex offender registry.  If 

you find inappropriate photos, pornogra-

phy or cyberbullying on your children’s 

phones:  1) Save the evidence and report 

it to the police; 2) Block and unfriend 

anyone sending unwanted sexual re-

quests or photos after reporting it to po-

lice; 3) Set up new accounts; and 4) 

Model good online behavior for your 

children.   

Children may have hidden picture 

vaults on their phones.  If you see two 

calculators on your child’s phone, one 

of those is probably a hidden picture 

vault.  Another place to stay away from 

are teen dating sites.  Caution your chil-

dren to NEVER share their electronics 

with others, and to keep all of their in-

formation and passwords private.  “My 

Eyes Only” is a security app that utilizes 

layers of protected encryption.  It in-

cludes password protection and insures 

important data will be safe if one’s 

phone is lost or stolen.  Caution your 

children to NEVER share passwords, 

addresses of home and school, loca-

tions, school names, and phone num-

bers online.  

The best way to safeguard your chil-

dren is to take away their smart phone 

devices.  Children and even teens do 

not need a phone that connects to the 

Internet.  A flip-top phone with no 

camera, otherwise known as a dumb 

phone, is ideal.  It allows your children 

to stay in touch with you (the reason 

most parents give their children cell 

phones), but keeps them out of trouble 

because of no Internet access.   

One of the worst apps your teen can 

have on a smart phone is Snapchat.  

Children and many teens are too imma-

ture to have Snapchat, Twitter, or even 

Facebook accounts.  Children nowa-

days  are  tech  savvy,  and   they   learn 

Keeping Children Safe 
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Diane B. Roy Joins DRSD as 

Staff Attorney and PABSS 

Program Director 

D RSD welcomed Diane Roy, 

who will also work as a Staff 

Attorney once licensed in South Dako-

ta, as PABSS (Protection and Advoca-

cy for Beneficiaries of Social Security 

Disability Benefits) Program Director.  

She began in February and works in the 

Pierre office.  Diane comes to us with 

many years of legal experience, includ-

ing over seven years of state and terri-

torial prosecution experience where she 

prosecuted felony child abuse and ne-

glect cases.  Diane has also served as 

Assistant Attorney General in Ameri-

can Samoa and, more recently, for the 

Cheyenne River Sioux Tribe.  Formerly 

a FEMA Ombudsman for displaced 

disaster victims with disability accom-

modation needs, she learned the special 

place persons with disabilities deserve 
in our society.  Her interest in the pro-

tection of persons with disabilities has 

grown over the years in private practice 

as well while representing those who 

serve as guardians as well as the par-

ents of children with disabilities.  “The 

daily journeys of persons with disabili-

ties have more and more legal advoca-
cy needs.  The growing regulatory pro-

cesses, as well as the sometimes-

cataclysmic emotional and financial 

nature of disabilities, require more pro-

fessionals in this field to help,” said 

Ms. Roy. 

Diane B. Roy 

http://www.cybertipline.com
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DOC Trains All Staff on Effective  

Mental Health Interventions 

by Barbara Pierce, Director of Justice Initiatives, Crime and Justice Institute at CRJ, Boston, MA  

T he South Dakota Department 

of Corrections (DOC), in col-

laboration with the Department of Social 

Services Division of Behavioral Health, 

has trained all of its prison staff in two 

nationally recognized interventions—

Mental Health First Aid and Dialectical 

Behavioral Therapy. “Taking care of 

people with mental illness in our prisons 

has been a top priority for the DOC,” 

said Secretary Denny Kaemingk. “Over 

the past year we have been able to make 

a substantial investment in training our 

staff and are now better able to help peo-

ple manage their illness.”  

Mental Health First Aid is an 8-hour 

course that gives people the skills to help 

someone who is developing a mental 

health problem or experiencing a mental 

health crisis until professional help is 

available.  

Dialectical Behavioral Therapy, 

known as DBT, targets problematic be-

haviors by improving a person’s ability to 

better regulate emotions, tolerate distress 

or conflict, and communicate effectively 

with others.  

Deputy Warden Jennifer Stanwick-

Klimek presented on the DOC rollout of 

these two trainings at the January 4th 

meeting of the Oversight Council for Im-

proving Criminal Justice Responses for 

Persons with Mental Illness. This over-

sight council is legislatively appointed to 

monitor the implementation of the provi-

sions within HB 1183 (2017). This legis-

lation includes training resources for law 

enforcement and requires mental health 

training for stakeholders across the crimi-

nal justice system, including probation 

officers, judges, defense attorneys, and jail 

and prison corrections officers.  

HB 1183 requires that officers within 

any state prison receive training on recog-

nizing the signs and symptoms of mental 

health problems and defusing mental 

health crises. It also necessitates further 

training at least once every four years. 

Not only has DOC met the initial training 

requirement, but it has a plan to ensure 

officers are re-certified in Mental Health 

First Aid every three years. “After this 

training, staff are much better prepared 

and make more educated decisions,” Dep-

uty Warden Stanwick-Klimek said.  

Greg Sattizahn, State Court Adminis-

trator and oversight council chair, 

acknowledged the DOC’s training accom-

plishment. “I applaud DOC’s commit-

ment to improving outcomes for individu-

als with mental illness; this is a solid step 

toward implementation of this important 

legislation.” 

Thank You 

Bev   

Gunderson! 

B everly J. Gunderson, a psy-

chologist at Avera University 

Psychiatry Associates, was a part of 

South Dakota Advocacy Services/

Disability Rights South Dakota for 27 

years.  Bev joined the Board of Directors 

in 1990 and left the board as a voting 

member in 2000.  During her time on the 

board, Bev served as Vice President for 

three years and then served as Board 

President for five years.  When her term 

ended in 2000, the board created an ex 

officio (non-voting) position, which Bev 

filled from 2000 through 2017.  As a psy-

chologist specializing in clinical child 

and adolescent psychology, Bev’s 

knowledge and expertise have been inval-

uable to the agency.  Disability Rights 

South Dakota thanks Bev for her 27 years 

of leadership, service, and commitment to 

DRSD.   

Hay Retires 

A  familiar voice and name is 

missing from the Disability 

Rights South Dakota’s Sioux Falls office.  

Charlene Hay, an Advocacy Services 

Representative who joined South Dakota 

Advocacy Services in January 1990, re-

tired last May.  During her years of ser-

vice, Charlene assisted hundreds or possi-

bly thousands of South Dakotans with 

disabilities.  

No client of Charlene’s could doubt 

her sincerity or passion for her work.  It is 

difficult to encapsulate over 27 years.  

Charlene worked in multiple programs 

within the agency.  She used her 

knowledge of special education law to 

advocate for countless students at Individ-

ual Education Program (IEP) meetings 

and hold schools accountable.  Charlene 

assisted individuals with mental illness to 

obtain appropriate services in a variety of 

settings.  She assisted individuals who 

needed accommodations under the Ameri-

cans with Disabilities Act or Section 504 

of the Rehabilitation Act.  Charlene also 

attended Individual Service Plan (ISP) 

meetings at community service providers 

to assist adults with developmental disa-

bilities to be part of their communities.  

She also assisted individuals in obtaining 

appropriate vocational rehabilitation ser-

vices. 

Staff at DRSD fondly remember her 

ability to imitate Louie Armstrong and 

her ability to share a joke.  DRSD wishes 

Charlene well in this next phase of her 

life! 

Charlene Hay 
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Jeopardy Contestant: “I’ll take Name that Training for $1,000.” 

Jeopardy Host: “It brings together leaders from throughout South 

  Dakota to share ideas, challenges, and find solutions.” 

Jeopardy Contestant: “What is SD Partners in Policymaking?” 

by Sandy Stocklin Hook 

W ith five of six sessions com-

pleted, Year 26 of SD Part-

ners in Policymaking is bringing forth the 

next set of leaders in South Dakota - 

Leaders who will challenge the status 

quo, leaders who will research and leave 

no stone unturned, leaders who will not 

accept “no” for an answer, and leaders 

who change the attitudinal barriers facing 

individuals with disabilities.  Over the 

past five months, the 20 members of Year 

26 have gathered in Pierre one weekend a 

month to learn to be self-advocates and 

leaders.  They have learned how to em-

power themselves and others. 

The class theme/motto is “Remain 

Calm … Advocate On.”  Graduation and 

continuing education for past graduates 

will be held April 27-28, 2018, at the 

Ramkota Hotel in Sioux Falls. 

DECEMBER TRAINING 

Disability Rights South Dakota 

(DRSD) Legal Affairs Director, John 

Hamilton of Sioux Falls, presented on the 

Individuals with Disabilities Education 

Improvement Act of 2004 (IDEA).  Ham-

ilton helped the class understand the law 

and IEP process and answered questions 

regarding parental rights. 

Hamilton also discussed “How to Be 

A Superhero for Your Child” and ex-

plained discussion points that apply 

equally to parents and self-advocates.  He 

reminded the group that silence is NOT 

golden when attending meetings.  

“Oftentimes you, the parent, are the only 

advocate for your child at IEP meetings.  

You need to know what your child needs 

and go after that.” 

Dr. Patrick Schwarz provided valuable 

insight and discussed actual experiences 

for successful inclusion in educational 

settings.  “Inclusion means everyone be-

longs everywhere - in our schools, in our 

community, and in our work places,” ex-

claimed Schwarz.  Schwarz is a professor 

at National-Louis University in Chicago.  

“Successful school inclusion can lead to 

successful community inclusion.”  He 

encouraged Partners to be creative and to 

think outside the box. 

Tim Neyhart, DRSD Executive Direc-

tor, discussed transition and how it is nev-

er too early to start thinking about transi-

tion and formulating a plan.  “Parents, talk 

to your students about what they want to 

do and what supports they will need to 

accomplish their goal,” stressed Neyhart.  

“Take your children to the IEP meetings.  

Let their voices be heard.”  The session 

ended with a skit teaching what should not 

happen at IEP meetings addressing transi-

tion services. 

JANUARY TRAINING 

The January session centered on the 

legislature - from meeting and working 

with your legislators to the importance of 

providing public testimony.  Presenter 

David Hancox, a lobbyist from Minnesota, 

told the class, “No one can tell your story 

like yourself.  You have the details, the 

knowledge, the heart.  You can be an 

effective lobbyist for your cause.  Don't 

be afraid to talk to your elected officials.  

They work for you.  They are regular 

people.  You are a resource to legislators 

on all levels and what you bring to the 

table is important.”  Hancox shared 

pointers on providing effective testimo-

ny, explaining that one should always 

telling the truth and admit if you do not 

know the answer, but volunteer to find 

the answer.  He also discussed cam-

paigns and coalition building and using 

the media effectively. 

After time for preparation, the class 

used their newly-acquired skills to pro-

vide mock testimony on current bills be-

fore the South Dakota Legislature.  Help-

ing the class to calm their nerves and give 

them tips and pointers were “bill coach-

es” Robert J. Kean, Dennis Hook, Arlene 

Poncelet, Rod Raschke, Cole Uecker, and 

C.J. Moit of Pierre.  Kean is the former 

Executive Director of DRSD.  Poncelet is 

the Executive Director for the South Da-

kota Council on Developmental    Disa-

bilities.  Hook is a former lobbyist  at  the 

Partners in Policymaking 

(Continued on page 15) Transition Skit 

Sarah Carlson presenting homework 
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Partners in Policymaking 

(Continued from page 14) 

South Dakota Legislature.  Raschke, 
Uecker, and Moit are all advocates for 
DRSD. 

The Legislative Panel included:  Sen-

ate Minority Leader Troy Heinert of Mis-

sion; Senate Majority Whip Kris Langer 

of Dell Rapids; and Senator Alan Solano, 

Rapid City.  Also on the panel were Rep-

resentatives Jamie Smith, Sioux Falls; 

Mary Duvall, Pierre; and Oren Lesmeis-

ter, Parade.  The class also viewed the 

House and Senate in action and met for a 

photo with Governor Dennis Daugaard. 

Kean explained how to use the Legis-

lative Research Council’s web page to 

track bills, view committee action, etc.  

He also spoke about the Americans with 

Disabilities Act. 

FEBRUARY TRAINING 

A rare occurrence happened in Febru-

ary.  For only the third time in the 26-

year history of Partners in South Dakota, 

the session was cancelled due to weather. 

MARCH TRAINING 

Kean opened the training discussing 

who qualifies for Social Security disabil-

ity benefits (SSI, SSDI) and why, as well 

as what happens when a Social Security 

recipient returns to work.  Shelly Pfaff, 

Executive Director of SD Coalition of 

Citizens with Disabilities in Pierre, spoke 

on employment and how, when everyone 

works, everyone wins. 

Dr. Wayne Duehn of Arlington, TX, 

made his 20th trip to South Dakota to 

present to Partners in Policymaking.  Dr. 

Duehn explained how to detect abuse and 

Participants (l-r) Shanel Kube, Bridget Leiseth, Jackie Bosma, and            

Genevieve Row presenting testimony before the Legislative Panel 

Participants (l-r) Vincent Cloud Eagle, DeAnne Friese, and Loretta Sierra         

presenting testimony before the Legislative Panel 

neglect, both physical and sexual.  He 

discussed where, how, and to whom it 

should be reported, the profile of the per-

petrator, and how abuse and neglect occur 

everywhere, “yes, even in South Dakota.”  

He continued, “Sexual and physical abuse 

of our elderly, children, and individuals 

with disabilities is on the rise and you 

need to know the signs and how to stop 

it.” 

Duehn also provided an overview on 

human sexuality issues, including sugges-

tions of what and how to educate young 

children of all abilities on the importance 

of “it is your body and it is private.”  He 

told the group, “No is no and teach your 

children to say NO.” 

The sixth and final session of Year 26 

will be held April 27-28, 2018, at the 

Ramkota Hotel in Sioux Falls.  The week-

end includes continuing education, Com-

mon Grounds, and the graduation banquet 

and ceremony. 

Partners in Policymaking in South 

Dakota is funded in part by the South Da-

kota Council on Developmental Disabili-

ties, Center for Disabilities at the Sanford 

School of Medicine at USD, and South 

Dakota Parent Connection. 

Legislative Panel (l-r):  Representatives Jamie Smith, Mary Duvall, and Oren 

Lesmeister; Senators Troy Heinert, Alan Solano, and Kris Langer 
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Ramkota, Sioux Falls 
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Keeping Children Safe 

(Continued from page 12) 

quickly to create fake Facebook ac-
counts, and having access to these ac-
counts leaves your children vulnerable 
to cyberbullying and sexual predators.  
On the news recently, it reported that 
Facebook may be in the process of 
developing a Kids Chat App that tar-
gets children as young as 6 – 8 years 
old.  

REMEMBER:  Children do not 

own anything.  Even if they bought the 

phone, it is under the parents’ ac-

counts.  They live under your roof and 

your rules!  Parents should not have to 

ask for the password to get into their 

child’s phone; parents should know the 

password and check their child’s 

phone regularly! 

Children may believe that when 

they post on the Internet, no one ex-

cept their friends is going to look at 

their posts.  This is very naïve.  Chil-
dren need to understand that parents, 

teachers, employers and potential em-

ployers, universities and colleges, 

strangers, online predators, and others 

who do not like them and may want to 

make them look bad or engage in 

cyberbullying will look at them.  Peo-

ple remember “bad” stuff posted about 

others, and they become the bad per-

son matching that information in oth-

ers’ minds.   

Parents should stay well informed 

about current Internet issues involving 

social networking, instant messaging, 
using webcams, and blogging, and 

teach their children to use them safely.  

Parents should regularly talk to their 

children about online safety.  A good 

source to utilize is www.netsmartz.org.  

Representative Payee Pro-

gram Coming in August ! 

President Trump recently signed 

H.R. 4547, which awarded the Pro-

tection and Advocacy system a new 

annual grant program, which is ad-

ministered by the Commissioner of 

Social Security.  DRSD will conduct 

reviews of representative payees and 
develop corrective action plans when 

needed.  Grants will be awarded Au-

gust 1, 2018.  Look for much more 

detail in the July issue of the South 

Dakota Report.  

http://www.netsmartz.org.

